
RESOLUTION
TOWNSHIP OF HARDYSTON

ZONING BOARD OF ADJUSTMENT
IN THE MATTER OF 23 SUSSEX NJ, INC.

DECIDED ON MAY 25, 2021
MEMORIALIZED ON JUNE 22, 2021

APPLICATION NO. ZB-4-21-1
GRANTING OF N.J.S.A. 40:55D-70A APPEAL

WHEREAS, 23 Sussex NJ, Inc. (hereinafter the “Applicant”) is a tenant at real property

known and designated as Block 75, Lot 46.02 on the Tax Assessment Map of Hardyston

Township which premises are located at 3206 Route 94, Hardyston, New Jersey in the B-2

Highway Business Zone District (hereinafter “B-2 Zone”); and,

WHEREAS, the Applicant has filed an appeal of the Zoning Officer’s determination

which revoked the zoning permit; and

WHEREAS, this appeal is filed in accordance with the Municipal Land Use Law

pursuant to N.J.S.A. 40:55D-70a; and,

WHEREAS, a public hearing was held on May 25, 2021, after the Zoning Board

determined it had jurisdiction; and,

WHEREAS, the Applicant was represented by Lawrence A. Calli, Esq.

NOW, THEREFORE, the Zoning Board makes the following findings of fact based on

evidence presented at its public hearing, at which time a record was made.

The application before the Board is an appeal under the Municipal Land Use Law

pursuant to N.J.S.A. 40:55D-70a of a determination made by the Hardyston Township Zoning

Officer to revoke a zoning permit. The Applicant is a tenant at property known and designated

as Block 75, Lot 46.02 on the Tax Assessment Map of the Township of Hardyston, which

premises are located at 3206 Route 94, Hardyston, New Jersey in the B-2 Zone.

Counsel for the Applicant provided an overview of the Appeal. Counsel represented that

23 Sussex NJ, Inc. occupies approximately 2,000 square feet of space at this location as a

nonprofit social club. He further represented that the subject site is a multi-tenant facility.

Counsel represented that a zoning permit was issued by the Zoning Officer on January 6, 2021 in

order to permit the Applicant to operate a 501C-7 nonprofit social club. Counsel also

represented that the Hardyston Township Code permits all uses identified in the Township

Zoning Code in the B-2 Zone and the B-1 Zone, and, as such, an institutional use is a permitted

use.



Mr. Calli also referred the Board to the Hardyston Township Code definitional section

185-4 and more specifically, the definition for an institutional use. Mr. Calli read the definition

into the record. He stated, “A use by a public or nonprofit quasi-public or private institution for

educational, religious, charitable or medical purposes.” Next, he introduced into evidence as

Exhibit A-1 a redacted portion of a lease on behalf of the tenant which lease was dated January

2, 2021 which stated that the purpose of the occupancy was that of a social club. He stated that

the membership consists of approximately 16 members. The Applicant makes charitable

contributions to causes such as Wounded Warriors, Animal Rescue as well as soliciting Go Fund

Me donations.

Mr. Calli also represented that inside the building is recreational space where members

can congregate and drink a beer.

Mr. Calli also represented that parking is based on the number of seats and the proposed

use is not a place of public assembly. He also represented that this is an existing structure with

an existing parking field. He stated that pursuant to the Hardyston Township Code 147-3, the

occupancy of this site by his client is exempt from site plan approval.

Testifying on behalf of the Applicant was Steven Vallellanes. Mr. Vallellanes testified he

is the treasurer of 23 Sussex NJ, Inc. He represented that it is not a business with formal hours of

operation. He stated that the members have their own jobs, and that the members typically

gather midweek around 7 p.m. for approximately two hours or on a Friday night and drink a beer

and play a game of pool.

The next witness to testify on behalf of 23 Sussex NJ, Inc. was Kyle Ali who identified

himself as the vice president of the club. Mr. Ali testified in regard to other businesses that are

on site at this multi-tenant facility including a bagel store, and the Painted Grape. He stated that

23 Sussex NJ, Inc. maintains a good relationship with its neighbors. He also represented that the

hours of operation are compatible with the neighbors.

Also testifying at the hearing was Jeff Stabile, Hardyston Township Zoning Officer. Mr.

Stabile characterized the reasons for the revocation of the zoning permit. Mr. Stabile stated that

the previous use of the property was that of a retail use and that the proposed use of the property

constitutes a change in use under the Uniform Construction Code which requires a site plan

approval. Further, the proposed use is not an institutional use.
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The meeting was opened up to members of the public and there were no members of the

public present expressing an interest in this appeal.

NOW, THEREFORE, the Zoning Board makes the following conclusions of law based

upon the foregoing findings of fact.

The appeal before the Zoning Board is pursuant to the Municipal Land Use Law under

N.J.S.A. 40:55D-70(a). 23 Sussex NJ, Inc. currently occupies approximately 2,000 square feet

of space at real property known and designated as Block 75, Lot 46.02 on the Tax Assessment

Map of the Township of Hardyston and is located at 3206 Route 95, Hardyston, New Jersey in

the B-2 Zone.

The Board finds that the Zoning Officer issued a zoning permit on January 6, 2021 to

permit a portion of the property to be occupied by the Applicant in order to operate a 501c-7

nonprofit social club. Subsequently, the Zoning Officer issued a Notice of Revoked Zoning

Permit on March 26, 2021. In revoking the zoning permit, the Zoning Officer opined as follows:

“Clearly, you failed to advise this office that your entity is one which does not operate as an

institutional use as defined under the Code. Moreover, you failed to advise that in order to

operate, it would necessitate variances from the permitted use requirements as it relates to

parking and occupancy of the premises. In conclusion, based on the lack of good faith and

representations made in the application process, and in further investigation of this application, I

am hereby revoking Zoning Certificate Number 20200183 issued on January 6, 2021.”

The Board first analyzed whether or not the proposed use of the premises constitutes an

institutional use which is a permitted use in the B-2 zone. In accordance with the Hardyston

Township Code Section 185-4, institutional uses are defined as follows: “A use by a public or

nonprofit quasi-public or private institution for educational, religious, charitable or medical

purposes.”

The Board next reviewed a Certificate of Incorporation issued by the New Jersey

Department of the Treasury Division of Revenue and Enterprise Services in regard to 23 Sussex

NJ, Inc. The Department of the Treasury on December 1, 2020 issued a Certificate of Inc. (Non

Profit) for 23 Sussex NJ, Inc. under identification number 0450572691. The Certificate of

Incorporation (Non Profit) in Number 4 titled “Business Purpose”, identifies the business

purpose as follows: “23 Sussex NJ, Inc. is a member funded nonprofit organization whose

mission is to raise money to help charitable purposes most prominently, those who support
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Veterans of the Armed Forces.” Furthermore, Number 14 of the Certificate of Incorporation

titled “Additional Articles/Provisions:” reads as follows: “The Corporation is organized

exclusively for purposes that qualify as an exempt organization under Section 501(c)(7) of the

Internal Revenue Code, or the corresponding section of any future federal tax code. The

corporation is not organized for profit or organized to engage in an activity ordinarily carried on

for profit. No part of the net income or assets of this corporation shall ever inure to the benefit of

any shareholder, director, officer, or member thereof or to the benefit of any private person.” As

a result, the Board determined that the proposed use of the premises by 23 Sussex NJ, Inc.

qualifies as an institutional use as defined under the Hardyston Township Code.

Next, in regard to whether or not a site plan is required, the Board found that under the

Uniform Construction Code pursuant to N.J.A.C. 5:23-6.31(a), that although the type of use

proposed in this instance may constitute a change of use under the Uniform Construction Code,

the Uniform Construction Code is not relevant in an appeal involving the revocation of a zoning

permit. The Board must follow the Hardyston Township Zoning Code, the Municipal Land Use

Law and the cases interpreting same. It was also brought to the Board’s attention that there

appears to be no existing site plan for this multi-tenant project. The Board found that requiring

this tenant who occupies approximately 2,000 square feet of space to obtain a site plan approval

when it appears that none of the other tenants, nor the owner of the multi-tenant facility, has been

required to obtain a site plan to be an unfair requirement to pass along to 23 Sussex NJ, Inc.

NOW, THEREFORE, BE IT RESOLVED by the Zoning Board of Adjustment of the

Township of Hardyston on the appeal of the revocation of the zoning permit filed by 23 Sussex

NJ, Inc. for property designated as Block 75, Lot 46.02 on the Tax Assessment Map of the

Township of Hardyston and located at 3206 Route 94, Hardyston, New Jersey in the B-2 Zone,

requesting an appeal of the Zoning Officer’s determination is determined as follows:

a. The Board reversed the decision of the Zoning Officer and found that the

proposed use of the property is an institutional use which conforms to the

Hardyston Township Code, and as such is a permitted use;

b. The Board reversed the decision of the Zoning Officer finding the revocation of

the zoning permit based upon the failure to obtain a site plan approval pursuant to

the requirements of the Uniform Construction Code to be in error, but the Board
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also determined that the Zoning Officer at all times acted in good faith although in

error.
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VOTE TO REVERSE THE DECISION OF THE ZONING OFFICER THAT
THE PROPOSED USE OF THE PREMISES IS NOT AN INSTITUTIONAL USE

Motion introduced by  Candace Leatham

Motion seconded by  Jim Homa

IN FAVOR: Candace Leatham, Jim Homa, Ellis Marples, Vally Cicerale, Doug Grayson

VOTE THAT THE ZONING OFFICER ACTED IN GOOD FAITH BUT IN ERROR
IN REVOKING THE ZONING PERMIT FOR FAILURE TO OBTAIN A SITE PLAN

Motion introduced by  Ellis Marples

Motion seconded by  Jim Homa

IN FAVOR: Candace Leatham, Jim Homa, Ellis Marples, Vally Cicerale, Doug Grayson

The undersigned Secretary certifies that the within Resolution was adopted by the Zoning

Board of Adjustment of the Township of Hardyston on May 25, 2021 and memorialized herein

pursuant to N.J.S.A. 40:55D-10g on June 22, 2021.

Anne-Marie Wilhelm
Anne-Marie Wilhelm

Land Use Administrator and Board Secretary
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